Agreed SANA Policy Position 
ANGLING AND ACCESS TO RIVERS BY CANOEISTS AND RAFTERS

Introduction – summary of the issues

1. The Land Reform (Scotland) Act 2003 introduced rights of responsible access to the countryside in Scotland.   Water bodies are subject to the same general access opportunities.   Since then, no similar provisions have been made in the rest of the United Kingdom.   

2. A consequence is that these recreations, largely operated as businesses, are concentrated in Scotland, to the detriment of anglers whose peaceful enjoyment of their property (ownership or tenancy of the right to fish) has been denied.   This phenomenon is in breach of anglers’ human rights as enshrined in the European Convention on Human Rights.
3. Remedy of this situation could be available under existing Scottish law.   There are three potential opportunities: (1) application of the sporting facilities clause of the Act to watercourses, (2) use of bye-laws, also provided in the Act, to restrict access and (3) amendment of the definition of what constitutes "responsible access" in the Scottish Outdoor Access Code.
Closure of Watercourses to the Right of Access, When in Use by Anglers
4. Popularly known as the “golf course” clause because it resulted from lobbying from that interest group, the 2003 Act provides protection of exclusive sporting use of what would otherwise be “open” land.   
5. Firstly, it should be noted that inclusion of water in access rights was achieved in the Act by simply saying that water is land for the purposes of the Act.   Section 32 says:

““inland waters” means any inland, non-tidal loch, river (to the extent that it is non-tidal), lake or reservoir, whether natural or artificial and whether navigable or not, and includes the bed and the shores or banks thereof;

“land” includes—

(a)bridges and other structures built on or over land;

(b)inland waters;
(c)canals; and

(d)the foreshore, that is to say, the land between the high and low water marks of ordinary spring tides;”
6. The definition cuts both ways.  That is, provisions for land are also available for water.  For the angling interest, the key provision is contained in Clause 6.   This says: 
“(1)The land in respect of which access rights are not exercisable is land—

 

(e)which has been developed or set out—

(i)as a sports or playing field; or

(ii)for a particular recreational purpose;

(f)to which—

(i)for not fewer than 90 days in the year ending on 31st January 2001, members of the public were admitted only on payment; and

(ii)after that date, and for not fewer than 90 days in each year beginning on 1st February 2001, members of the public are, or are to be, so admitted;”

7. To the best of my knowledge, this possible protection has not yet been tested.   I believe that the application of the clause to a particular fishing situation would need to be subjected at least to a Queens Counsel opinion and may need to be examined in court proceedings before a precedent can be claimed to have been established.   In any event, qualified legal advice would be needed on how to proceed.
Limitation of Right of Access by Use of Orders and Bye-laws
8. Sections 11 and 12 of the 2003 Act qualified rights of responsible access to the countryside by allowing that they might withheld in particular circumstances, e.g. for a period of time.   This is the action recently won by certain upper Tay proprietors, excluding use on the river by rafters on three days of the week.
9. Section 11 provides a power to local authorities (or National Park authorities where applicable) to seek exemption of land (and therefore water) from access rights by instigating a process as follows:       

“(1)The local authority may (whether on application made to them or not) by order under this section made in respect of a particular area of land specified in the order exempt it for a particular purpose specified in the order from the access rights which would otherwise be exercisable in respect of it during such times as may be specified in the order.

(2)Before making an order under this section which would have effect for a period of six or more days, the local authority shall—

(a)consult the owner of the land to which it would relate, the local access forum established by them and such other persons as they think appropriate; and

(b)give public notice of the intended purpose and effect of the proposed order,

inviting objections to be sent to them within such reasonable time as is specified in the notice; and shall consider any such objections and any other representations made to them.

(3)An order under this section which would have effect for such a period requires confirmation by Ministers.

(4)It is the duty of the local authority to send to Ministers—

(a)copies of any objections made in response to the invitation under subsection (2) above; and

(b)any other representations made to them, in relation to an order requiring such confirmation.”

Thereafter the section defines the steps to be taken by Ministers.    Therefore, action is taken by central government in such cases of exemption.
10. The second method of specific exemption from access rights involves bye-laws.    Section 12 provides for local authorities to act at their own hand by making exemptions for both places where access would otherwise be open and for the conduct to be observed by those taking access.   Interestingly, access by “vessels” is specifically identified.    Therefore, it may be presumed that this is the legal basis for the exemption won on the upper Tay.

11. Section 12 says:

“(1)The local authority may, in relation to land in respect of which access rights are exercisable, make byelaws—

(a)making provision further or supplementary to that made—

(i)by sections 2 and 9 and under section 4 above as to the responsible exercise of access rights; and

(ii)by section 3(2) and under section 4 above as to the responsible use, management and conduct of the ownership of the land;

(b)specifying land for the purposes of section 6(j) above;

(c)providing for—

(i)the preservation of public order and safety;

(ii)the prevention of damage;

(iii)the prevention of nuisance or danger;

(iv)the conservation or enhancement of natural or cultural heritage.

(2)Byelaws made under section (1)(c) above may, in particular—
(a)prohibit, restrict or regulate the exercise of access rights;

(b)facilitate their exercise;

(c)so as to protect and further the interests of persons who are exercising or who might exercise access rights, prohibit or regulate—

(i)the use of vehicles or vessels;

(ii)the taking place of sporting and recreational activities;

(iii)the conduct of any trade or business;

(iv)the depositing or leaving of rubbish or litter; and

(v)the lighting of fires and the doing of anything likely to cause a fire,

on the land.

(3)Byelaws made under this section shall not interfere with the exercise of—
(a)any public right of way or navigation; or

(b)the functions of a statutory undertaker.”
Amendment of the Scottish Outdoor Access Code
12. The 2003 Act provides for official guidance on what constitutes responsible behaviour in relation to access.  Section 10 (1) establishes the Scottish Outdoor Access Code, as follows:

“It is the duty of Scottish Natural Heritage to draw up and issue a code, to be known as the Scottish Outdoor Access Code, setting out, in relation to access rights, guidance as to the circumstances in which—
(a)those exercising these rights are to be regarded as doing so in a way which is or is not responsible;

(b)persons are to be regarded as carrying on activities, otherwise than in the course of exercising access rights, in a way which is likely to affect the exercise of these rights by other persons;

(c)owners of land in respect of which these rights are exercisable are to be regarded as using and managing, or otherwise conducting the ownership of it, in a way which is or is not responsible;

(d)owners of land in respect of which these rights are not exercisable are to be regarded as using and managing, or otherwise conducting the ownership of it, in a way which is likely to affect the exercise of these rights on land which is contiguous to that land.

13. The Act further stipulates that Scottish Natural Heritage (SNH) must revise the Code and consult on such revisions before proposing them to Ministers for approval.   [Sections 10(8) and 10(9)]  Therefore, that process presents an opportunity, for example, to oblige rafters and canoeists to make continuous progress through a pool and only use the river under high water conditions when fish (and anglers) are less likely to be disturbed.
Conclusions and Recommendations
14. SANA’s justification for involvement in the subject of access, additional to the general responsibility of representing members’ interests, is that anglers in Scotland have been disadvantaged by legislation that is unique to Scotland and which in action, if not intention, denies them their human rights.   

15. The European Convention on Human Rights, First Protocol, Article 1 says: “Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.”
16. The Scotland Act 1998, which established devolution to the Scottish Parliament, says: “An Act of the Scottish Parliament cannot modify, or confer power by subordinate legislation to modify, any of the following provisions ...(f) The Human Rights Act 1998.   That Act, amongst other things, identifies the text of the article in paragraph 15 above as an absolute obligation.   [Section 1(1)]  Therefore, there is a strong political case for action, lest SANA or some other body, instigate a formal complaint to the European Commission and to the Parliament and Westminster that the Scottish Parliament has acted ultra vires, i.e. outwith its powers.    By attention to how the 2003 Act should be interpreted, the Scottish Government could get the Parliament off the hook.
17. On the specific courses of action, the “golf course” challenge could be expensive.   An organisation with deeper pockets than SANA would be needed to take the initiative.  On the use of orders or byelaws, SANA would lack a sufficiently local locus. It would simply not be competent, but a member club, for example, could be and it would not necessarily be an expensive process.   

18. Petitioning SNH for amendment of the Access Code would be a credible course of action for SANA.  The SANA Board has agreed that detailed amendments to the Code should be drafted, sent to members for consultation and the resultant text delivered to SNH.   To ensure its proper consideration, it is recommended that it be preceded by lobbying of Ministers and MSPs.
Footnote: The right of navigation on certain Scottish rivers limits the effect of the above proposed actions to “influence” rather than obligation on canoeists and rafters.
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